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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

10  CFR  Part  212 

[Docket  No.  ERA-R-79-48] 

Crude  Oil  Reseller  Regulations 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  Proposed  Rulemaking 
and  Public  Hearings. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  proposing  alternative 
amendments  to  Subpart  L  of  10  CFR  Part 
212  which  sets  forth  the  price 
regulations  applicable  to  resales  of 
crude  oil.  The  primary  proposal  would 
substantially  revise  the  regulatory 
scheme  in  Subpart  L  to  provide  for  the 
computation  of  maximum  permissible 
selling  prices  to  which  all  resales  of 
crude  oil  would  be  subject.  The 
alternative  proposal  would  establish  a 
uniform,  maximum  permissible  average 
markup  for  all  crude  oil  resellers  while 
continuing  to  permit  resellers  to 
generally  charge  any  prices  in  individual 
transactions.  In  addition,  under  each 
alternative  we  are  proposing 
amendments  to  establish  a  separate 
price  rule  applicable  to  resales  of  crude 
oil  which  the  reseller  has  not  gathered 
or  otherwise  transported,  since  such 
transactions  not  only  represent  a 
significantly  lower  level  of  investment 
and  risk  but  also  appear  in  many 
instances  to  be  deliberate  attempts  to 
subvert  the  intent  of  the  price 
regulations.  We  are  also  requesting 
comments  on  several  other  proposals, 
including  a  proposed  amendment  to 
establish  a  specified  permissible 
average  markup  for  resellers  first  doing 
business  on  or  after  December  1, 1977 
which  would  be  applicable  to  sales  by 
such  resellers  on  or  after  January  1, 1978 
but  prior  to  the  effective  date  of  any 
final  rule  we  may  adopt  in  this 
rulemaking  proceeding. 

DATES:  Proposed  effective  date: 

February  1, 1979;  Comments  by 
December  31, 1979,  4:30  p.m.;  Requests 
to  speak  at  a  hearing  by  November  28, 
4:30  p.m.;  Hearing  Dates:  Houston 
hearing,  December  6, 1979,  9:30  a.m.; 
Washington  hearing,  December  11, 1979, 
9:30  a.m. 

ADDRESSES:  All  comments  to  Office  of 
Public  Hearings  Management,  Economic 
Regulatory  Administration,  Room  2313, 
Docket  No.  ERA-R-79-4&  2000  M  Street 
NW.,  Washington,  D.C.  20461.  Requests 
to  speak  at  Houston  hearing  to 


Department  of  Energy,  2626  West 
Mockingbird  Lane,  P.O.  Box  352228, 
Dallas,  Texas  75234,  Attn.  Mac  L. 
Lacefield.  Requests  to  speak  at 
Washington  hearing  to  Office  of  Public 
Hearings  Management,  Economic 
Regulatory  Administration,  Room  2313, 
Docket  No.  ERA-R-79^5,  2000  M  Street 
NW.,  Washington,  D.C.  20461. 

HEARING  LOCATIONS:  Houston  hearing: 
Federal  Building,  Ninth  Floor,  Court  No. 
4,  515  Rusk  Avenue,  Houston,  Texas: 
Washington  hearing:  Room  2105,  2000  M 
Street  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Gillette  (Office  of  Public  Hearings 
Management),  Economic  Regulatory 
Administration,  Room  2222-A,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461,  (202) 
254-5201. 

William  L.  Webb  (Office  of  Public  Hearings 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  (202)  634- 
2170. 

Daniel  J.  Thomas  (Office  of  Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration,  Room  2304,  2000  M  Street 
NW.,  Washington.  D.C.  20461,  (202)  254- 
7477. 

Jack  O.  Kendall  (Office  of  Public  General 
Counsel).  Department  of  Energy,  Room  6A- 
127, 1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252-6739. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

II.  Primary  Proposal  to  Establish  Maximum 
Permissible  Price  Rule  for  All  Crude  Oil 
Resellers  for  Application  on  Transaction- 
by -Transaction  Basis 

III.  Alternative  Proposal  to  Establish 
Specified  Permissible  Average  Markup 

IV.  Miscellaneous  Proposals 

A.  Applicability  of  Subpart  L  to  Crude  Oil 
Exchanges 

B.  Certification  of  Imported  Crude  Oil  by 
Resellers 

C.  Definition  of  Reseller 

D.  Affilated  Common  Carriers 

E.  Resellers  First  Selling  Crude  Oil  after 
May  1973  but  prior  to  December  1977 
which  has  no  Sales  in  November  1977 

F.  Provisions  of  Subpart  L  Remaining 
Essentially  Unchanged 

G.  Proposed  Permissible  Average  Markup 
for  Resellers  First  Reselling  Crude  Oil  on 
or  after  December  1, 1977 

V.  Comment  Procedures 

VI.  Other  Matters 

I.  Background 

On  December  23, 1977,  »ve  issued  a 
final  rule  which  amended  the 
Mandatory  Petroleum  Price  Regulations 
to  provide,  through  the  adoption  of  a 
Subpart  L  for  10  CFR  Part  212,  a  new 
regulatory  system  applicable  to  the 
pricing  of  crude  oil  by  resellers  and 
refiners,  effective  January  1, 1978  (42  FR 
64856,  December  29, 1977).  Prior  to 
January  1, 1978,  prices  in  crude  oil 
resales  were  subject  to  the  limitations  of 


Subpart  F  of  10  CFR  Part  212,  which 
provides  generally  for  the  computation 
of  a  maximum  lawful  price  in  every  sale 
of  a  covered  product  (now  other  than 
crude  oil)  by  a  reseller.  Our  decision  to 
adopt  Subpart  L  was  based  primarily  on 
our  determination  at  that  time  that 
resellers  should  be  permitted  more 
flexibility  in  pricing  crude  oil  resale 
transactions  and,  therefore,  that  it 
would  be  appropriate  to  establish  a 
regulatory  scheme  for  crude  oil  resellers 
separate  from  that  for  reseller’s  of  other 
covered  products. 

Subpart  L  permits  a  reseller  to  charge 
any  price  in  a  particular  sale  of  crude  oil 
so  long  as  the  reseller’s  average  markup 
(over  allowed  costs)  for  all  crude  oil 
sales  in  a  month  does  not  exceed  its 
permissible  average  markup  and 
provided  that  the  reseller  does  not 
unreasonably  discriminate  among 
purchasers.  The  method  to  be  used  by  a 
reseller  in  determining  its  permissible 
average  markup  for  purposes  of  Subpart 
L  depends  on  the  time  period  during 
which  the  reseller  first  resold  crude  oil. 

Under  the  regulations,  the  permissible 
average  markup  of  a  reseller  which 
resold  crude  oil  in  May  1973  is  defined 
as  the  reseller's  total  lawful  revenues 
from  sales  of  crude  oil  in  the  month  May 
1973,  less  all  of  the  reseller’s  allowed 
costs  and  expenses  associated  with 
sales  of  crude  oil  in  that  month,  divided 
by  the  number  of  barrels  sold  in  that 
month.  A  reseller  which  entered  the 
crude  oil  reselling  business  after  May 
1973  but  before  December  1, 1977  is 
required  to  impute  a  permissible 
average  markup  based  on  what  the 
resellers’s  total  revenues  from  sales  in 
the  month  November  1977  would  have 
been  if  the  prices  charged  by  the  reseller 
in  all  sales  that  month  has  been 
correctly  imputed,  as  required  by  the 
new  item  rule  in  §  212.111,  from  prices 
charged  by  the  reseller’s  nearest 
comparable  outlet' for  a  particular  grade 
and  regulatory  tier  of  crude  oil  on  the 
day  the  reseller  first  sold  such  crude  oil. 

We  announced  our  intent  to  establish 
at  a  later  time  the  permissible  average 
markup  for  crude  oil  resellers  first  doing 
business  on  or  after  December  1, 1977. 
We  provided  in  the  regulations, 
however,  that  if  in  any  month  a  post- 
November  1977  reseller's  average 
markup  should  exceed  the  permissible 
average  markup  subsequently 
established  by  ERA  the  reseller  would 
nevertheless  be  deemed  to  have 
complied  with  the  price  rule  if  the  prices 
charged  by  the  reseller  for  each  grade  of 
lower  tier,  upper  tier,  and  stripper  well 
and  other  exempt  crude  oil  did  not 
exceed  the  prices  at  which  such  crude 
oil  was  priced  in  transactions  of  the 
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nearest  comparable  reseller  in  the 
month. 

In  the  December  1977  Notice  adopting 
the  new  Subpart  L  regulations  we 
solicited  further  comments  both 
generally  and  with  respect  to  a  number 
of  specific  issues  to  aid  us  in 
determining  whether  modifications  to 
the  amendments  would  be  necessary. 
Although  the  majority  of  resellers 
commenting  supported  the  average 
markup  approach  of  Subpart  L,  many 
firms  suggested  various  regulatory 
changes  relating  to  various  aspects  of 
Subpart  L,  including  the  basis  for 
determining  permissible  average 
markups,  the  length  of  the  compliance 
period,  margin  disparities  among  crude 
oil  resellers  entering  the  business  at 
different  times,  the  treatment  of 
exchanges,  and  the  passthrough  of 
transportation  costs. 

In  addition,  numerous  commenters 
objected  to  the  requirement  under 
Subpart  L  that  the  methods  for 
determining  the  permissible  average 
markups  of  resellers  entering  the 
business  after  May  1973  require 
application  of  the  new  item  rule  of 
§  212.111.  Specifically,  these 
commenters  indicated  that  the 
complexities  involved  in  ascertaining  a 
reseller's  nearest  comparable  outlet  had 
created  uncertainties  for  resellers 
operating  under  Subpart  F  and, 
therefore,  that  any  continued  reliance  on 
the  new  item  rule  would  be 
inappropriate.  A  number  of  commenters 
also  raised  questions  concerning  the 
applicability  of  Subpart  F  generally  to 
crude  oil  resellers. 

In  response  to  the  concerns  expressed 
by  resellers  regarding  Subpart  F.  we 
indicated  that  we  would  issue  a  further 
notice  pertaining  to  the  general 
applicability  of  Subpart  F  to  crude  oil 
resellers.  However,  based  on  further 
examination  of  crude  oil  reselling 
activities  since  May  1973,  we 
determined  that  a  reseller  acting 
prudently  and  in  good  faith  could  have 
applied  the  provisions  of  Subpart  F 
including  the  requirements  of  the  new 
item  rule,  so  as  to  have  been  assured 
that  its  activities  were  in  substantial 
compliance  with  the  regulations. 
Therefore,  we  concluded  that  further 
clarification  of  those  provisions  in  a 
general  manner,  such  as  that  typically 
provided  in  a  formal  Ruling,  was  not 
only  unnecessary  but  would  have  been 
inappropriate,  since  a  reseller 
encountering  difficulties  in  applying  the 
provisions  of  Subpart  F  or  Subpart  L 
could  have  sought  assistance  by 
requesting  an  Interpretation  specifically 
addressing  its  own  particular 
circumstances.  In  addition,  in  any 


situation  where  a  reseller  believed  that 
adherence  to  the  regulations  would 
create  a  hardship  or  result  in  a  gross 
inequity  vis-a-vis  other  resellers,  the 
reseller’s  appropriate  course  of  action 
would  have  been  to  seek  relief  through 
the  exceptions  process.  Finally,  we 
believe  in  view  of  these  considerations, 
that  incorporation  of  the  new  item  rule 
into  the  regulatory  scheme  of  Subpart  L 
should  have  created  no  significant 
additional  burdens  on  resellers  and, 
therefore,  was  not  inappropriate. 

Since  the  adoption  of  Subpart  L,  we 
have  monitored  the  crude  oil  reselling 
industry  to  asess  the  impact  of  the  new 
regulations  on  resellers  specifically  and 
on  the  petroleum  industry  in  general. 

We  have  been  especially  interested  in 
the  effects  on  reselling  activities 
resulting  from  the  requirement  under 
§  212.185  of  Subpjfrt  L  that  a  reseller 
refund  any  profit  it  realizes  in  a 
transaction  in  which  the  reseller  failed 
to  certify  the  crude  oil  sold  in 
accordance  with  the  requirements  of 
§  212.131.  This  improper  certification 
rule  was  included  in  Subpart  L  as  a 
means  of  strengthening  existing 
certification  provisions  requiring  that 
resellers  maintain  the  certification  of 
specific  volumes  of  crude  oil  without 
deviation  or  obfuscation.  In  addition  to 
adopting  new  regulatory  provisions 
regarding  certifications,  we  announced 
in  the  preamble  to  Subpart  L  that  we 
would  continue  to  audit  resellers’ 
transactions  in  order  to  detect  possible 
regulatory  violations.  Based  on 
information  obtained  in  audits 
completed  since  the  adoption  of  Subpart 
L,  we  have  referred  to  the  U.S. 
Department  of  Justice  several  cases  we 
believe  to  involve  improper 
certifications.  Several  of  these  cases 
have  already  resulted  in  indictments 
against  a  number  of  companies  and 
individuals.  We  wish  to  restate  at  this 
time  that  we  will  continue  to  investigate 
reseller  activities  and  take  appropriate 
remedial  action  in  any  instance  where 
we  determine  that  a  reseller  has  failed 
to  comply  with  our  regulatory  provisions 
requiring  that  all  resellers  maintain 
proper  certifications  in  crude  oil  sales. 

Our  observations  since  adopting 
Subpart  L  have  also  led  to  our  tentative 
conclusion  that  the  additional  pricing 
flexibility  afforded  resellers  under 
Subpart  L  may  be  creating  significant 
regulatory  problems.  We  are  especially 
concerned  that  application  of  the  current 
provisions  of  the  Subpart  L  regulations, 
which  provide  for  the  establishment  of 
different  permissible  markups  for 
resellers  depending  on  when  reselling 
activities  first  began,  are  resulting  in 
unjustified  disparities  in  the  markups 


being  realized  by  resellers.  In  addition, 
it  is  our  conclusion  that  the  average 
markup  rule  may  not  provide  effective 
control  over  reseller  margins. 
Specifically,  it  appears  that  the 
flexibility  in  the  regulations  facilitates 
such  abuses  as  intentional  failure  to 
utilize  a  correctly  calculated  permissible 
average  markup  or  the  insertion  of  sham 
transactions  in  calculations  of  monthly 
average  markups  so  as  to  make  it 
appear  that  the  permissible  average 
markup  has  not  been  exceeded.  The 
averaging  approach  in  Subpart  L  makes 
detection  of  these  violations  difficult. 

In  view  of  the  developments 
discussed  above,  we  believe  extensive 
revisions  to  Subpart  L  may  be 
necessary.  We  have  set  forth  in  the 
sections  below  the  substance  of  various 
proposals,  and  alternatives  thereto,  to 
amend  the  price  regulations  applicable 
to  resales  of  crude  oil,  effective 
February  1, 1980.  We  may  adopt  one  or 
any  combination  of  these  proposals  and 
alternatives  which  we  determine  would 
further  our  objective  of  providing  an 
appropriate,  as  well  as  administratively 
enforceable,  regulatory  scheme  for 
crude  oil  resellers. 

II.  Primary  Proposal  to  Establish 
Maximum  Permissible  Price  Rule  for  All 
Crude  Oil  Resellers  for  Application  on 
Transaction-by-Transaction  Basis 

In  view  of  the  regulatory  scheme  in 
Subpart  L  and  the  operation  of  the  new 
item  rule,  the  permissible  average 
markup  of  any  reseller  should  be 
roughly  consistent  with  that  of  another 
reseller  providing  essentially  the  same 
services  and  which  is  otherwise 
comparable.  However,  our  auditing 
experience  under  Subpart  L  and  the 
comments  received  in  response  to  the 
adoption  of  Subpart  L  indicate  that  there 
have  been  wide  disparities  in  the 
average  markups  of  apparently 
comparable  resellers.  Moreover,  it 
appears  that  in  many  instances  the  per 
barrel  profit  margins  of  resellers  which 
do  not  gather  or  transport  crude  oil  or 
perform  any  other  function  or  service 
historically  associated  with  the  reselling 
industry  have  exceeded  the  profit 
margins  realized  by  resellers  which 
engage  in  those  activities. 

We  believe  that  many  of  the  current 
inconsistencies  in  resellers’  markups  are 
largely  unjustified  and  in  many 
instances  may  be  resulting  from  pricing 
practices  designed  to  evade  the 
restrictions  of  Subpart  L.  In  view  of 
these  considerations,  we  have 
tentatively  concluded  that  the 
regulations  applicable  to  resales  of 
crude  oil  should  be  amended  in  order  to 
achieve  the  objective  of  the  price 
regulations  in  Subpart  L  that  a  reseller’s 
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per  barrel  markup  appropriately  reflect 
the  functions  and  services  provided  by 
the  reseller  in  moving  crude  oil  from  the 
production  site  into  the  refinery. 
Accordingly,  we  are  proposing  to  amend 
Subpart  L  to  establish  a  maximum 
permissible  price  rule  applicable  to  each 
resale  of  crude  oil  which  we  believe 
would  insure  that  a  reseller’s  profit 
margins  appropriately  reflect  the 
gathering  and  transportation  services 
provided  by  the  reseller. 

1.  General  Price  Rule.  We  are 
proposing  to  amend  Subpart  L  to 
provide  that  a  reseller  may  not  charge  in 
any  resale  of  crude  oil,  except  as 
provided  below,  a  price  exceeding  the 
sum  of  (1)  the  “acquisition  co6t”  of  the 
crude  oil  sold;  plus  (2)  any  amounts 
associated  with  the  transportation  of  the 
crude  oil  between  the  reseller’s  points  of 
acquisition  and  sale  which  were  (a) 
actually  paid  by  the  reseller  to  an 
unaffiliated  common  carrier  or  other 
third  party  or  (b)  actually  incurred  by  a 
common  carrier  or  other  entity  affiliated 
with  the  reseller;  plus  (3),  in  sales  in 
which  the  reseller  has  transported  crude 
oil  by  means  of  its  own  facilities,  a 
“transportation  allowance”  to  include 
an  amount  permitting  a  return  on 
investment  in  transportation  and  storage 
facilities;  plus  (4)  one  cent  per  barrel  to 
permit  the  reseller  a  return  on  any 
services,  other  than  transportation  by 
means  of  its  own  facilities,  that  the 
reseller  performs.  We  invite  comments 
generally  with  respect  to  each  of  these 
components  of  the  proposed  maximum 
permissible  price  rule.  However,  we 
request  that  comments  regarding  the 
computation  of  a  reseller’s  acquisition 
costs  and  transportation  allowance  be 
prepared  in  view  of  the  discussion  of 
these  aspects  of  the  proposal  set  forth 
below. 

A.  Acquisition  cost 

Under  today’s  proposal,  a  reseller’s 
acquisition  cost  in  a  particular 
transaction  would  be  the  price  (not  in 
excess  of  the  applicable  price  permitted 
under  Part  212)  actually  paid  by  the 
seller  for  the  crude  oil  sold.  As  is 
currently  the  case  under  the  Subpart  L 
definition  of  acquisition  cost,  a  reseller's 
acquisition  cost  when  selling  a  volume 
of  crude  oil  received  in  an  exchange  (or 
in  a  matching  purchase  and  sale 
transaction  having  the  same  effect  as  an 
exchange)  would  be  deemed  to  be  the 
price  paid  by  the  seller  for  the  crude  oil 
given  up  in  the  exchange,  adjusted  to 
appropriately  reflect  any  differentials 
paid  or  received  in  connection  writh  the 
exchange.  (As  discussed  below,  we  are 
proposing  today  a  definition  of  the  term 
“exchange”  in  order  to  emphasize  the 


appropriate  treatment  of  6uch 
transactions.) 

The  proposed  definition  of  acquisition 
cost  would  permit  a  reseller  to  continue 
to  use  any  generally  accepted 
accounting  practice  it  has  consistently 
and  historically  used  in  determining  the 
acquisition  cost  of  crude  oil  sold,  as  long 
as  the  reseller  (1)  maintains  separate 
inventory  records  accounting  separately 
in  each  transaction  for  the  acquisition 
costs  of  lower  tier,  upper  tier,  imported 
and  each  category  of  exempt  domestic 
crude  oil  sold  in  that  transaction;  (2) 
uses  actual  prices  paid  as  the  basis  of 
the  costs;  and  (3)  uses  the  same 
accounting  method  for  both  valuing  its 
inventory  of  crude  oil  and  determining 
costs  of  crude  oil  sold  that  it  used  in 
May  1973  or  (if  the  reseller  entered  the 
crude  oil  reselling  business  after  May 
1973)  in  the  first  month  it  resold  crude 
oil. 

Our  proposal  to  permit  continued 
reliance  by  a  reseller  on  those  generally 
accepted  accounting  practices 
consistently  and  historically  used  by  the 
reseller  in  determining  acquisition  costs 
is  based  on  our  understanding  that 
resellers  generally  account  for  such 
costs  in  a  manner  reflecting  actual  costs 
with  respect  to  specific  volumes  of 
crude  oil.  However,  we  are  requesting 
that  comments  in  this  proceeding 
include  a  discussion  concerning  the 
accounting  practices  relied  upon  by 
crude  oil  resellers  and  the  extent  to 
which  you  believe  accounting  practices 
would  not  yield  an  “acquisition  cost” 
that  reflects  actual  costs  associated  with 
specific  crude  oil  volumes.  We  will 
consider  such  comments  to  aid  in  our 
determination  as  to  whether  any 
restrictions  as  to  the  type  of  accounting 
practices  which  may  be  utilized  by 
resellers  would  be  appropriate  or 
necessary  either  with  respect  to 
resellers  generally  or  with  respect  to  any 
particular  class  of  resellers,  such  as 
resellers  which  first  sold  crude  oil  after 
November  1977  or  resellers  which  may 
begin  reselling  operations  following  the 
issuance  of  this  notice. 

B.  Transportation  Allowance 

As  indicated  above,  we  believe  a 
reseller’s  markup  over  expenses  in  any 
sale  of  crude  oil  should  appropriately 
reflect  the  services  performed  by  that 
reseller  in  bringing  the  crude  oil  into  the 
refinery.  Accordingly,  we  are  proposing 
to  permit  resellers  to  include  in  their 
prices  a  “transportation  allowance” 
formulated  to  recoup  not  only  actual 
expenses  but  also  an  adequate  return  on 
their  investments  in  transportation 
facilities.  We  are  proposing  two 
alternative  methods  for  computing  the 


“transportation  allowance"  in  any  sale, 
as  discussed  below. 

1.  Comparable  Common  Carrier 
Tariff.  Under  the  first  alternative,  a 
reseller  which  uses  its  own  facilities  to 
perform  any  part  of  the  transportation  of 
the  crude  oil  occurring  between  the 
reseller’s  points  of  acquisition  and  sale 
would  be  permitted  to  include  in  its 
price,  regardless  of  the  actual 
transportation  expenses  incurred  by  the 
reseller,  an  amount  equal  to  the  expense 
the  reseller  would  have  incurred  if  it  had 
used  a  common  carrier  to  transport  the 
crude  oil  that  distance  the  crude  oil  was 
actually  transported  by  means  of  the 
reseller's  own  facilities.  In  determining 
its  transportation  allowance  under  this 
alternative,  a  reseller  would  be  required 
to  utilize  a  comparable  common  carrier 
tariff  filed  with  the  appropriate  State  or 
Federal  agency.  Since  State  and  Federal 
authorities  review  a  common  carrier's 
circumstances  in  order  to  determine  the 
appropriate  tariff  so  as  to  permit  an 
adequate  return  on  investment,  we 
believe  reliance  on  the  comparable 
common  carrier  tariff  in  determining  a 
seller’s  transportation  allowance  would 
permit  the  reseller  to  realize  an 
adequate  profit  on  reselling  activities. 

2.  Transportation  Expenses  plus 
Return  on  Investment.  Under  the  second 
alternative,  a  reseller’s  transportation 
allowance  in  any  sale  would  be  equal  to 
the  expenses  incurred  by  the  reseller  in 
using  its  own  facilities  to  transport  the 
crude  oil  plus  an  additional  amount  to 
permit  return  on  investment.  For 
purposes  of  this  alternative,  we  are 
proposing  that  a  reseller’s  transportation 
expenses  and  allowance  for  return  on 
investment  be  determined  as  discussed 
below. 

(a)  Computation  of  transportation 
expenses.  We  recognize  that  in  many 
instances  a  reseller  cannot  determine  at 
the  time  of  sale  its  actual  expenses 
associated  with  moving  the  crude  oil 
sold  from  the  reseller’s  acquisition  point 
to  its  point  of  sale.  Therefore,  in  order  to 
insure  the  recoupment  of  such  expenses 
in  a  manner  reflecting  to  the  extent 
possible  actual  costs,  we  are  proposing 
that  a  reseller  will  be  permitted  to 
include  in  its.“transportation 
allowance”  in  any  sale  an  amount  based 
on  its  actual  transportation  and  * 
gathering  costs  in  the  month  prior  to  the 
preceding  month.  Specifically,  a 
reseller’s  transportation  allowance  in 
any  sale  would  include  an  amount  equal 
to  the  expense  that  reseller  would  have 
incurred  in  transporting  the  crude  oil  the 
same  distance  by  the  same  mode  of 
transportation  in  the  month  prior  to  the 
preceding  month. 

The  proposed  formula  for  use  in 
determining  expenses  includible  in  a 
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reseller's  transportation  allowance  is 
intended  to  provide  for  the  passthrough 
of  expenses  associated  with  the 
operation  and  maintenance  of  reception 
stations  and  trucks,  pipelines,  and  other 
modes  of  transportation  owned  and 
used  by  the  reseller  to  transport  crude 
oil  from  the  reseller's  points  of 
acquisition  to  its  reception  stations  and / 
or  points  of  sale. 

As  currently  permitted  under  Subpart 
L,  expenses  associated  with  trucks 
which  the  proposal  would  allow  to  be 
passed  through  as  transportation  and 
gathering  costs  include  fuel,  repairs  and 
maintenance,  drivers’  salaries,  truck 
rentals,  and  depreciation.  Pipeline  and 
reception  station  expenses  would 
include  fuel,  operators  salaries,  repairs 
and  maintenance,  rental  payments,  and 
depreciation,  and  the  expense  incurred 
in  upgrading  crude  oil  to  meet  pipeline 
quality  specifications,  such  as  the 
reduction  of  basis  sediment  and  water, 
the  reduction  of  impurities,  and  the 
adjustment  of  viscosity  and  gravity. 

As  we  stated  in  the  preamble  to 
Subpart  L,  where,  pursuant  to  any 
applicable  ceiling  price  rule  certain 
services  are  required  to  be  provided  by 
a  crude  oil  producer,  expenses 
associated  with  such  services  would  not 
be  permitted  to  be  passed  through  by 
the  reseller,  regardless  of  whether 
actually  incurred  by  the  reseller  or  not. 
Furthermore,  expenses  associated  with 
locating  or  acquiring  sources  of  crude 
oil,  such  as,  for  example,  the  purchase  of 
options  to  buy  lease  production,  would 
not  be  includible  in  a  reseller's  allowed 
transportation  and  gathering  costs  or  in 
any  other  component  of  a  reseller's 
maximum  permissible  price. 

We  request  your  comments  as  to  any 
modifications  to  today’s  proposal 
pertaining  to  transportation  and 
gathering  expenses  which  you  believe 
would  be  appropriate.  In  this  regard,  we 
are  specifically  requesting  comments  as 
to  whether  it  would  be  appropriate  in 
any  final  rule  we  may  adopt  in  this 
proceeding  to  provide  that  a  reseller 
may  treat  as  a  transportation  expense 
and  thereby  passthrough  in  its  prices  a 
per  barrel  amount  reflecting  interest 
payments  made  by  the  reseller  in 
connection  with  financing  the 
construction  or  purchase  of  reception 
stations,  pipelines,  and  other  crude  oil 
transportation  facilities. 

We  are  also  specifically  requesting 
comments  as  to  whether  it  would  be 
feasible  to  require  that  a  reseller 
determine  its  transportation  costs  in  any 
sale  at  the  time  of  the  sale.  In  the  event 
we  determine  that  such  an  approach 
would  be  feasible,  we  may  adopt  a  final 
rule  providing  that  the  transportation 
expenses  included  in  a  reseller's 


transportation  allowance  must  reflect 
actual  expenses  in  that  sale,  as  opposed 
to  per  barrel  transportation  expenses  in 
the  month  preceding  the  prior  month. 

(b)  Return  on  investment.  As 
indicated  above,  we  are  also  proposing 
under  this  alternative  that  a  reseller's 
transportation  allowance  include  in 
addition  to  its  transportation  expenses 
an  amount  to  permit  a  return  on  the 
reseller's  investment  in  transportation, 
gathering  and  storage  facilities.  We 
propose  two  means  of  accomplishing 
this  objective. 

First,  we  are  proposing  that  a 
reseller's  transportation  allowance 
include  a  fixed  per  barrel  amount.  Based 
on  available  information,  we  believe  the 
appropriate  amount  would  be 
approximately  twenty-five  cents  per 
barrel.  However,  we  request  comments 
in  this  regard. 

Second,  we  are  proposing  in  the 
alternative  that  a  reseller  be  permitted 
to  include  an  amount  in  its 
transportation  allowance  equal  to  either 
{1}  an  amount  equal  to  a  percentage  of 
its  transportation  expenses  associated 
with  that  particular  sale  or  (2)  the 
product  of  an  amount  equal  to  a 
percentage  of  the  reseller’s  depreciated 
original  cost  of  investment  in 
transportation  and  storage  facilities 
multiplied  by  the  number  of  barrels  in 
that  sale  that  are  transported  in 
facilities  (other  than  common  carrier 
facilities)  owned  and  used  by  the 
reseller  and  divided  by  the  total  number 
of  barrels  sold  in  the  month  that  are 
transported  by  all  modes  of 
transportation  (other  than  common 
carrier)  owned  and  used  by  the  reseller. 
We  request  comments  as  to  what  the 
appropriate  percentages  would  be  in  the 
event  we  adopt  either  of  these  methods. 

(c)  Relationship  of  transportation 
allowance  to  general  and  administrative 
expenses.  Based  on  our  observations  of 
reseller  activities  to  date,  we  have 
tentatively  concluded  that  the  current 
provisions  of  Subpart  L  which  permit  a 
reseller  to  separately  compute  and 
passthrough  certain  general  and 
administrative  expenses  have 
unnecessarily  increased  the  opportunity 
for  price  manipulation  through 
exaggeration  of  such  costs.  Furthermore, 
the  separate  itemization  of  such 
expenses  necessarily  entails  a 
substantially  greater  enforcement 
burden.  Therefore,  we  are  proposing  to 
limit  the  passthrough  of  general  and 
administrative  expenses  by  providing 
for  the  inclusion  of  such  costs  in  a 
reseller’s  transportation  allowance  in 
sales  where  the  reseller  has  transported 
the  crude  oil  by  means  of  its  own 
facilities.  We  request  comments  as  to 
any  modifications  you  believe  necessary 


to  account  for  such  expenses  under  any 
of  the  proposed  methods  for  determining 
a  reseller’s  transportation  allowance. 
Since  the  proposed  price  rule  would 
permit  a  reseller  to  include  in  its  price 
an  additional  one  cent  per  barrel, 
regardless  of  whether  the  reseller  has 
actually  transported  the  crude  oil,  we 
believe  the  proposal  would  also  permit 
the  recoupment  of  general  and 
administrative  expenses,  as  well  as  an 
adequate  profit  return,  in  sales  in  which 
the  reseller  has  not  transported  by 
means  of  its  own  facilities. 

2.  Permissible  Markup  in  Resales  of 
Crude  Oil  Not  Subject  to  General  Price 
Rule. — Based  on  information  and 
knowledge  gained  since  the  adoption  of 
Subpart  L,  we  now  believe  that  in  many 
more  instances  than  we  had  previously 
supposed  crude  oil  resellers  sell  crude 
oil  which  they  have  neither  gathered, 
transported  nor  stored  in  association 
with  such  operations.  We  have  also 
observed  the  entrance  into  the  crude  oil 
reselling  market  of  many  new  firms 
which  obtain  and  pass  title  to  crude  oil 
without  ever  taking  any  volume  of 
product  into  actual  physical  possession. 

It  appears  that  the  large  number  of 
resellers  in  the  marketplace  today  has 
resulted  in  long  chains  of  resales 
through  which  much  crude  oil  has  been 
bought  and  sold  prior  to  being  refined. 
This  passage  of  title  to  crude  oil  from 
reseller  to  reseller  results,  through  the 
accumulation  of  numerous,  successive 
markups,  in  significantly  greater  prices 
for  such  crude  oil  when  it  enters  a 
refinery  and,  therefore,  in  increased 
prices  to  consumers  of  refined  petroleum 
products.  Moreover,  it  appears  in  many 
instances  that  such  chains  of  resales 
have  camouflaged  violations  of  the 
crude  oil  pricing  regulations. 

We  believe  that  most  resales  of  crude 
oil  in  which  a  reseller  has  neither 
transported  nor  stored  the  crude  oil  in 
its  own  facilities  do  not  represent  any 
service  or  other  function  traditionally 
and  historically  associated  with  the 
movement  of  crude  oil  from  producer  to 
refiner.  Therefore,  these  transactions 
would  appear  in  most  instances  to  be  in 
contravention  of  the  layering  clause  in 
§  212.186,  as  well  as  the  normal  business 
practice  rule  of  §  210.62.  Furthermore, 
even  if  a  reseller  can  demonstrate  it  is 
providing  some  limited  services  in  a  sale 
of  crude  oil  which  has  never  been  in  its 
physical  possession,  the  reseller's  levels 
of  investment  and  risk  in  such  sales  are 
nevertheless  relatively  much  lower. 

In  view  of  the  above  considerations, 
we  are  proposing  a  separate  price  rule 
to  provide  that,  notwithstanding  the 
provisions  of  the  general  price  rule,  if 
between  the  time  of  purchase  of  crude 
oil  by  a  reseller  and  the  time  of  resale  of 
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that  crude  oil  by  the  reseller  (a)  the 
crude  oil  remained  in  the  same  physical 
location  or  (b)  the  reseller  did  not  take 
actual  physical  possession  of  the  crude 
oil,  the  reseller  may  not  charge  a  price  in 
excess  of  its  acquisition  cost  of  the 
crude  oil,  except  in  the  following 
circumstances.  If  the  reseller  (1)  sold  the 
crude  oil  directly  to  a  refiner  certifying 
to  the  reseller  that  the  crude  oil  was 
being  purchased  for  refining  purposes, 
or  (2)  receives  certification  from  the 
refiner  whch  ultimately  refines  the  crude 
oil  that  the  refiner  would  not  have 
received  that  volume  of  crude  oil  but  for 
the  reseller’s  service  or  (3)  purchased 
the  crude  oil  from  the  producer,  or  (4)  in 
the  case  of  imported  crude  oil,  was  the 
importer  of  record,  the  reseller  would  be 
permitted  a  markup  of  one  cent  per 
barrel. 

We  welcome  comments  responding 
generally  to  the  issue  as  to  under  what 
circumstances  it  would  be  appropriate 
to  permit  a  markup  in  resales  of  crude 
oil  in  which  the  reseller  has  not  taken 
physical  possession  of  the  crude  oil  sold. 
However,  we  request  that  comments  in 
this  regard  discuss  in  as  much  detail  as 
possible  the  nature  of  and  appropriate 
markup  for  any  such  transactions  which 
you  believe  to  represent  an  important 
function  in  bringing  crude  oil  into  the 
refinery. 

III.  Alternative  Proposal  To  Establish 
Specified  Permissible  Average  Markup 

We  recognize  that  the  primary 
proposal  presented  above  represents  a 
significant  departure  from  the  regulatory 
scheme  in  Subpart  L.  Inasmuch  as  many 
resellers  expressed  support  for  the 
average  markup  concept  for  determining 
compliance,  we  are  soliciting  comments 
on  an  alternative  to  the  primary 
proposal  which  would  retain  Subpart  L 
in  basically  its  present  form,  but  which 
would  limit  resellers  to  a  fixed  average 
markup  of  twenty-five  cents  per  barrel. 
For  the  reasons  indicated  above,  we 
have  taken  general  and  administrative 
expenses  into  account  in  determining  to 
propose  a  twenty-five  cent  permissible 
average  markup,  as  opposed  to 
providing  for  the  separate  itemization 
and  passthrough  of  such  expenses. 

We  are  also  proposing  under  this 
alternative  to  further  modify  the  current 
Subpart  L  price  rule  by  adopting  the 
provision  discussed  in  the  primary 
proposal  which,  while  generally 
prohibiting  profit  margins  in  resales  of 
crude  oil  which  the  reseller  has  not 
stored  or  transported,  would  permit  a 
one  cent  per  barrel  markup  in  any  such 
sale  in  which  the  reseller  (1)  sold  the 
crude  oil  directly  to  a  refiner  certifying 
to  the  reseller  that  the  crude  oil  was 
being  purchased  for  refining  purposes, 


or  (2)  receives  certification  from  the 
refiner  which  ultimately  refines  the 
crude  oil  that  the  refiner  would  not  have 
received  that  volume  of  crude  oil  but  for 
the  reseller's  service,  or  (3)  purchased 
the  crude  oil  from  its  producer,  or  (4),  in 
the  case  of  imported  crude  oil,  was  the 
importer  of  record. 

We  are  proposing  under  this 
alternative,  as  requested  by  many 
commenters  following  the  adoption  of 
Subpart  L,  to  extend  from  one  to  three 
months  the  compliance  period  for 
purposes  of  determining  whether  a 
reseller’s  average  markup  has  exceeded 
its  permissible  average  markup.  In  view 
of  this  proposal  to  extend  the 
compliance  period,  we  are  also 
proposing  to  eliminate  the  self- 
correcting  refund  provisions  of  §  212.185 
and  the  per  se  rule  set  forth  in 
§  212.185(b)  which  provides  that, 
notwithstanding  the  self-correcting 
refund  provisions,  a  reseller  will  be 
deemed  to  be  in  violation  of  the  price 
regulations  if  its  prices  result  in  average 
markups  in  excess  of  that  reseller's 
permissible  average  markup  during 
three  consecutive  months.  However,  we 
are  requesting  comments  as  to  whether 
it  would  be  appropriate  to  simply 
modify  these  mechanisms  or  adopt 
analogous  procedures  to  reflect  any 
extension  of  the  compliance  period 
beyond  one  month. 

IV.  Miscellaneous  Proposals 

A.  Applicability  of  Subpart  L  to  Crude 
Oil  Exchanges 

The  manner  in  which  the  crude  oil 
reseller  price  regulations  apply  to  a 
particular  transaction  is  affected  by 
whether  that  transaction  is  categorized 
as  an  exchange  or  as  a  sale.  However, 
whether  a  particular  transaction  would 
be  appropriately  characterized  as  an 
exchange  or  as  a  sale  is  often  difficult  to 
ascertain  due  to  the  nature  of  such 
transactions.  Based  on  our  observations 
of  reselling  activities,  we  believe  that 
some  firms  are  frequently  capitalizing 
on  the  generally  recognized  difficulties 
in  determining  the  true  nature  of  such 
transactions  as  a  means  of  subverting 
the  intent  of  the  price  regulations. 
Therefore,  we  believe  it  would  be 
appropriate  to  add  a  definition  of  the 
term  "exchange”  to  Subpart  L  which 
reflects  our  understanding  of  the 
historical  nature  and  legitimate 
purposes  of  such  arrangements. 

Generally,  each  firm  participating  in 
an  exchange  receives  something  of 
essentially  the  same  value  as  that  which 
was  given  up.  When  a  firm  gives  up 
crude  oil  of  lesser  per  barrel  value  than 
the  crude  oil  received,  the  value 
difference  is  generally  offset  by  the 


payment  of  cash  or  an  additional 
volume  of  crude  oil.  Differences  in  the 
market  values  of  the  crude  oil  volumes 
exchanged  are  generally  due  to 
differences  in  the  quality  or  locations  of 
the  crude  oil  volumes. 

Based  on  this  understanding,  we 
believe  that  a  transaction  may  be 
appropriately  characterized  as  an 
exchange  only  if  the  intent  of  both  firms 
is  to  receive  crude  oil  of  equal  value  to 
that  given  up.  We  recognize  that  in 
many  instances  it  may  not  be 
practicable  for  the  exchanged  volumes 
to  have  precisely  the  same  value  and 
that  the  firm  receiving  crude  oil  of 
greater  value  may  have  to  make  a 
compensating  payment  to  the  other  firm. 
Nevertheless,  when  in  an  exchange  it  is 
not  commercially  practicable  to  equalize 
values  through  adjustments  to  the 
amount  of  crude  oil  received, 
compensating  payments  should  not 
exceed  the  amount  necessary  to  account 
for  quality,  location  and  time 
differentials  between  the  volumes  of 
crude  oil  exchanged. 

In  view  of  the  above  considerations, 
we  are  proposing  a  definition  of  the  term 
“exchange”  to  emphasize  that  a 
transaction  between  a  reseller  and  any 
other  firm  will  be  deemed  to  be  an 
exchange  only  if  the  circumstances  and 
terms  of  the  arrangement  indicate  an 
intent,  to  the  extent  commercially 
practicable,  on  the  part  of  each  firm  to 
transfer  to  each  other  volumes  of  crude 
oil  of  equal  value.  Therefore,  the 
proposed  definition  would  provide  that 
any  compensating  payment  should  not 
exceed  the  quality,  location,  or  time 
differences  between  the  values  of  the 
volumes  exchanged.  The  proposed 
definition  would  also  provide  that 
exchange  transactions  include  matching 
purchase  and  sale  agreements  (also 
known  as  buy/sell  agreements).  We  are 
proposing  to  define  a  matching  purchase 
and  sale,  for  purposes  of  Subpart  L,  as  a 
transaction  in  which  two  firms  sell 
crude  oil  to  each  other,  pursuant  to  an 
agreement  that  the  sale  by  one  firm  is 
incident  to  the  sale  by  the  other,  and  in 
which  the  volumes  transferred  and  the 
cash  paid  and  received  by  each  firm  are 
dependent  on  the  value  of  the  volumes 
received. 

We  believe  the  proposed  definition  of 
the  term  “exchange"  would  reflect  the 
historical  nature  of  exchanges. 

However,  we  wish  to  emphasize  that, 
notwithstanding  any  definition  of  the 
term  "exchange"  which  we  may  adopt, 
we  will  continue  to  look  to  the  nature  of 
resellers’  transactions  to  determine 
whether  there  exists,  regardless  of  the 
reseller’s  characterization  of  the 
transaction  as  a  sale  or  an  exchange, 
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and  intent  to  utilize  exchange 
arrangements  in  derogation  of  the 
normal  business  practice  rule  of  §  210.62 
or  the  layering  clause  of  §  212.186  as  a 
means  of  subverting  the  intent  of  the 
crude  oil  reseller  price  regulations  or 
any  other  provisions  of  the  petroleum 
regulations.  In  this  regard,  we  are 
particularly  concerned  that  exchanges  in 
a  series  of  transactions  involving  the 
same  volume  of  crude  oil  may  be  used 
as  a  means  to  obscure  illegal  changes  of 
certification.  In  view  of  these 
considerations,  we  are  requesting 
comments  as  to  any  modifications  to  the 
provisions  of  §  211.67(g)  pertaining  to 
the  certification  of  crude  oil  received  in 
an  exchange,  as  well  as  other  regulatory 
modifications,  which  you  believe  should 
be  made  to  provide  for  the  appropriate 
treatment  of  exchanges.  Comments  in 
this  regard  should  describe  in  detail  or 
provide  examples  of  situations  in  which 
you  believe  exchange  arrangements 
indicate  an  intent  to  violate  the 
regulations. 

B.  Certification  of  Imported  Crude  Oil 
by  Resellers 

Section  212.131(b)(1)  of  the  price 
regulations  currently  requires  each 
reseller  of  crude  oil  to  certify  in  writing 
to  any  purchaser  the  respective  volumes 
of  and  respective  per  barrel  prices  for 
each  regulatory  tier  or  category  of 
domestic  crude  oil  sold.  We  believe  that 
enforcement  efforts,  as  well  as 
administration  of  the  entitlements 
program,  would  be  facilitated  by 
requiring  that  resellers  also  make  such 
certification  with  respect  to  any  volumes 
of  imported  crude  oil  they  sell. 
Accordingly,  we  are  proposing  to  amend 
§  212.131  to  add  such  a  requirement. 

C.  Definition  of  Reseller 

We  are  proposing  today  a  definition 
of  the  term  “reseller"  to  emphasize  that 
a  reseller  is  permitted  a  markup  under 
Subpart  L  with  respect  to  any  volume  of 
crude  oil  only  if  no  other  firm  or  entity 
with  which  the  reseller  shares 
significant  affiliations  has  realized  a 
profit  associated  with  that  volume  of 
crude  oil.  Accordingly,  the  proposed 
definition  would  provide  that  a 
“reseller"  means,  for  purposes  of 
Subpart  L,  a  firm  which  carries  on  the 
trade  or  business  of  purchasing  crude  oil 
for  resale  in  substantially  unchanged 
form  and  that  a  "reseller”  includes 
generally  the  parent  of  the  reseller  and 
the  consolidated  and  unconsolidated 
entities  which  the  parent  of  the  reseller 
or  the  reseller  directly  or  indirectly 
controls. 


D.  Affiliated  Common  Carriers 

Since  the  adoption  of  Subpart  L,  we 
have  observed  that  some  crude  oil 
resellers  have  established  common 
carrier  affiliates  and  then  transferred  or 
sold  to  the  affiliates  the  reseller’s 
transportation  facilities.  These  firms 
then  include  the  common  carrier  tariffs 
paid  to  their  affiliates  for  the 
transportation  of  crude  oil  in  computing 
their  transportation  and  gathering  costs. 
Because  common  carrier  tariffs  normally 
include  a  return  on  capital  investment, 
use  of  the  common  carrier  tariff  in 
computing  transportation  and  gathering 
cost  can  be  expected  to  add  a  margin 
which  represents  this  return  on  capital 
investment  to  the  prices  of  crude  oil 
resales.  In  Interpretation  1978-25,  the 
DOE  held  that  a  firm  may  utilize  the 
tariff  paid  an  affilitate  for  purposes  of 
computing  transportation  and  gathering 
costs  under  Subpart  L. 

As  discussed  above,  we  believe  that  it 
may  be  necessary  to  modify  the  price 
rule  of  §  212.183  to  insure  that  a 
reseller's  markup  in  any  sale 
appropriately  reflects  the  extent  of  such 
reseller's  investment  in  gathering  and 
transportation  facilities.  Furthermore, 
we  have  today  proposed  alternative 
means  which  we  believe  might  be 
appropriate  in  accomplishing  this 
objective.  It  is  our  determination, 
however,  that  it  would  create 
inequitable  disparities  in  reseller 
margins  to  permit  resellers  which 
establish  affiliated  common  carriers  to 
obtain  an  additional  return  on 
investment  by  using  the  common  carrier 
tariffs  paid  to  such  affiliates  for 
transporting  crude  oil  in  computing 
transportation  and  gathering  costs. 
Therefore,  we  are  proposing 
amendments  today  to  provide  that,  in 
the  event  we  do  not  adopt  a  rule 
permitting  all  resellers  to  use  a 
comparable  common  carrier  tariff,  as 
discussed  above,  in  computing  their 
transportation  and  gathering 
allowances,  a  reseller  may  include  in  its 
recoverable  transportation  and 
gathering  costs  only  those  expenses 
incurred  by  the  common  carrier  affiliate 
in  transporting  the  crude  oil,  regardless 
of  the  applicable  tariff. 

E.  Resellers  First  Selling  Crude  Oil 
After  May  1973  but  Prior  to  December 
1977  Which  Had  No  Sales  in  November 
1977 

A  reseller  which  entered  the  crude  oil 
reselling  business  after  May  1973  but 
prior  to  December  1977  is  required  to 
determine  an  imputed  permissible 
average  markup  based  on  its  lawful 
revenues  in  November  1977.  Some 
resellers  have  requested  guidance  as  to 


how  they  should  apply  the  regulations  in 
the  event  they  had  no  sales  in  November 
1977.  Therefore,  we  are  proposing  an 
amendment  to  Subpart  L  to  provide  that 
a  reseller  first  selling  crude  oil  after  May 
1973  but  prior  to  December  1977  but 
which  made  no  sales  in  November  1977 
would  determine  its  permissible  average 
markup  in  reliance  on  its  lawful 
revenues  in  the  month  first  preceding 
November  1977  in  which  it  did  sell  crude 
oil.  This  proposal  would  not  be 
applicable  prospectively  in  the  event  we 
adopt  certain  aspects  of  the  proposals 
set  forth  above.  However,  we  are 
requesting  comments  as  to  whether  it 
would  be  appropriate  to  adopt  this 
proposed  method  for  determining 
regulatory  compliance  by  this  group  of 
resellers  during  the  period  January  1, 
1978  through  the  effective  date  of  any 
final  rule  we  adopt  in  this  proceeding. 

F.  Provisions  of  Subpart  L  Remaining 
Essentially  Unchanged 

Today's  proposed  amendments 
pertaining  to  resales  of  crude  oil  which 
the  reseller  has  never  taken  into  its 
physical  possession  are  intended  to 
eliminate  what  we  believe  to  be  layering 
violations  in  many  instances.  However, 
since  we  have  determined  that  these 
proposals  would  be  most  effectively 
framed  as  separate  price  rules,  the 
layering  provisions  in  §  212.186  will 
remain  in  unchanged  form. 

The  recordkeeping  and  reporting 
requirements  of  §  212.187  and  the 
provisions  of  §  212.188  pertaining  to 
depreciation  and  §  212.185  pertaining  to 
improper  certifications  will  also  remain 
in  essentially  unchanged  form. 

Technical  amendments  will  be  made  to 
these  sections,  however,  as  necessary  to 
reflect  the  provisions  of  any  final  rule 
we  may  adopt  in  this  proceeding. 

We  are  not  proposing  to  amend 
§  212.183(b)  which  provides  that  sales 
by  a  refiner,  qua  refiner,  such  as 
accommodation  sales  and  sales  to 
adjust  inventory,  are  to  be  priced  in 
accordance  with  the  refiner’s  consistent 
and  historical  accounting  practice, 
provided  that  the  price  charged  in  any 
sale  of  crude  oil  by  the  refiner  qua 
refiner  may  not  exceed  the  price  paid  by 
the  refiner  for  the  crude  oil  plus  any 
transportation  cost  incurred  by  the 
refiner  to  transport  the  crude  oil  from 
the  point  at  which  the  refiner  takes  title 
to  the  crude  oil  to  the  point  of  sale. 
However,  we  wish  to  emphasize  that  a 
refiner  may  not  realize  a  markup  over 
costs  in  any  sale  of  crude  oil  if  the  sale 
was  of  such  a  nature  that  historically 
and  customarily  it  would  have  been 
treated  as  an  accommodation  sale  or 
sale  to  adjust  refinery  inventories  or  if 
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the  crude  oil  sold  was  obtained  or  at 
any  time  held  for  refinery  purposes. 

G.  Proposed  Permissible  Average 
Markup  for  Resellers  First  Reselling 
Crude  Oil  on  or  After  December  1, 1977 

As  discussed  above  the  preamble  to 
Subpart  L  announced  our  intent  to 
establish  at  a  later  date  a  permissible 
average  markup  for  resellers  first  doing 
business  on  or  after  December  1, 1977. 
We  recognize  that  in  the  event  we  adopt 
either  of  the  alternative  proposals 
discussed  above  the  time  period  during 
which  a  reseller  first  entered  the  crude 
oil  reselling  business  would  no  longer  be 
relevant.  However,  we  are  proposing 
today  a  permissible  average  markup 
which  would  be  applicable  to  sales  by 
post-November  1977  resellers  on  or  after 
January  1, 1978  but  prior  to  the  effective 
date  of  any  final  rule  we  adopt  in  this 
proceeding. 

Based  on  available  information,  we 
are  proposing  to  establish  a  permissible 
average  markup  of  fifteen  cents  per 
barrel  with  respect  to  resellers  first 
doing  business  on  or  after  December  1, 
1977.  We  believe  such  a  markup  would 
be  consistent  with  the  profit  margins 
realized  by  most  resellers  in  May  1973,  a 
period  of  relative  stability  and  strong 
competition  in  the  crude  oil  reselling 
market.  Furthermore,  since  pre- 
December  1977  resellers  generally  have 
not  been  permitted  under  either  Subpart 
F  or  Subpart  L  to  obtain  markups  in 
excess  of  May  1973  profit  margins,  it  is 
our  further  belief  that  post-November 
1977  resellers  which  established  their 
prices  with  reference  to  their  nearest 
comparable  resellers  in  reliance  on 
§  212.183(c)  would  not  be  prejudiced  by 
the  adoption  of  the  proposed  fifteen 
cents  per  barrel  average  markup. 

We  are  now  collecting  information 
regarding  resellers’  margins  on  the 
recently  adopted  Form  ERA-69.  We  will 
reconsider  the  fifteen  cents  per  barrel 
permissible  average  markup  proposed 
above,  as  well  as  other  aspects  of 
today’s  proposals,  in  view  of  the 
information  submitted  on  this  form  by 
crude  oil  resellers.  To  further  aid  us  in 
reaching  a  final  determination  as  to  the 
appropriate  permissible  average  margin 
for  post-November  1977  resellers,  we 
request  that  comments  on  this  issue 
provide,  with  as  much  specificity  as 
possible,  information  and  data  regarding 
average  markups  (as  currently  defined 
in  Subpart  L)  realized  by  crude  resellers 
currently,  in  January  1978,  in  November 
1977,  and  in  May  1973.  In  this  regard,  we 
request  that  all  written  comments  be 
submitted  under  oath  as  to  the  accuracy 
of  any  factual  information  or  data  set 
forth  therein  since  it  is  essential  that  our 
final  determination  in  this  matter  be 


based  on  a  record  that  is  as  accurate 
and  reliable  as  possible.  We  recognize 
that  information  and  data  regarding 
actual  pricing  components  involve 
matters  of  a  proprietary  nature. 
Therefore,  as  indicated  below  in  Section 
V  regarding  comment  procedures,  you 
should  designate  any  information  set 
forth  in  your  comments  which  you 
believe  to  be  of  a  proprietary  nature.  We 
will  preserve  to  the  full  extent  we  deem 
appropriate  the  confidentiality  of  any 
information  you  indicate  to  be 
proprietary. 

V.  Comments  Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
views,  data,  or  arguments  with  respect 
to  the  proposals  set  forth  in  this  notice, 
comments  should  be  submitted  to  the 
address  set  forth  in  the  “ADDRESSES” 
section  of  this  notice  and  should  be 
identified  on  the  outside  envelope  and 
on  the  documents  submitted  with  the 
docket  number  and  the  designation 
"Crude  Oil  Resellers.”  Fifteen  copies 
should  be  submitted.  All  comments 
received  by  4:30  p.m.,  December  31, 1979 
and  all  other  available  relevant 
information  will  be  considered  before 
final  action  is  taken  on  the  proposed 
amendments.  All  comments  received 
will  be  available  for  public  inspection  in 
the  DOE  Reading  Room  GA-152, 1000 
Independence  Avenue,  S.W.,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

If  you  submit  any  information  or  data 
you  believe  to  be  confidential,  it  must  be 
so  identified  and  submitted  in  writing, 
one  copy  only.  We  reserve  the  right  to 
determine  the  confidential  status  of  the 
information  or  data  and  to  treat  it 
according  to  our  determination. 

B.  Public  Hearing 

1.  Procedure  for  Requesting 
Opportunity  To  Present  Oral 
Statement. — The  fifties  and  places  for 
the  hearings  are  indicated  in  the  "Dates” 
and  "Addresses”  sections  of  this  notice. 
If  necessary  to  present  all  testimony,  a 
hearing  will  be  continued  to  9:30  a.m.  of 
the  first  business  day  following  the  first 
day  of  the  hearing. 

You  may  make  a  written  request  for 
an  opportunity  to  make  an  oral 
presentation  at  a  hearing.  You  should  be 
prepared  to  describe  the  interest 
concerned;  if  appropriate,  to  state  why 
you  are  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest;  and  to  give  a  concise 
summary  of  the  proposed  oral 
presentation  and  a  phone  number  where 


you  may  be  contacted  through  the  day 
before  the  hearing. 

If  you  are  selected  to  be  heard  at  a 
hearing,  we  will  notify  you  before  4:30 
p.m.  December  3, 1979.  You  will  be 
required  to  bring  your  statement  to  the 
hearing  location  before  9:30  a.m.  on  the 
day  of  the  hearing. 

2.  Conduct  of  the  Hearings. — We 
reserve  the  right  to  select  the  persons  to 
be  heard  at  the  hearings,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearings.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard  at  a  hearing. 

An  ERA  official  will  be  designated  to 
preside  at  each  hearing.  These  will  not 
be  judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  At  the  conclusion 
of  all  initial  oral  statements,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity,  if  he  or  she  so 
desires,  to  make  a  rebuttal  statement. 
The  rebuttal  statements  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

Questions  to  be  asked  of  any  person 
making  a  statement  at  a  hearing  should 
be  submitted  to  the  address  indicated 
above  for  requests  to  speak,  for  the 
location  concerned,  before  4:30  p.m.  on 
the  day  prior  to  the  hearing.  You  may 
also  submit  any  questions,  in  writing,  to 
the  presiding  officer  at  a  hearing.  The 
ERA  or,  if  the  queston  is  submitted  at  a 
hearing,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  a  hearing  will 
be  announced  by  the  presiding  officer. 

Transcripts  of  the  hearings  will  be 
made,  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 
be  retained  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  GA-152, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C., 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  You  may 
purchase  copies  of  the  transcripts  from 
the  reporter. 

VI.  Other  Matters 

In  accordance  with  Section  7(a)  of  the 
Federal  Energy  Administration  Act  of 
1974  (15  U.S.C.  787  et  seq.,  Pub.  L.  93- 
275,  as  amended)  a  copy  of  this  notice 
was  submitted  to  the  Administrator  of 
the  Environmental  Protection  Agency 
(EPA)  for  his  comments  concerning  the 
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potential  impact  of  this  proposal  on  the 
quality  of  the  environment.  On 
September  21, 1979,  the  Administrator 
informed  the  ERA  that  he  does  not 
foresee  as  the  result  of  the 
implementation  of  today's  proposed 
actions  an  unfavorable  impact  on  the 
quality  of  the  environment  as  related  to 
the  duties  and  responsibilities  of  the 
EPA. 

We  are  currently  reviewing  the  effects 
of  these  proposals  on  the  quality  of  the 
human  environment  and  will  perform 
any  environmental  analysis  required  by 
the  National  Environmental  Policy  Act 
(NEPA,  32  U.S.C.  4321  et  seq.)  and  the 
applicable  DOE  regulations  for 
.«  compliance  with  NEPA. 

We  have  determined  that  the 
proposals  contained  in  this  notice  will 
not  have  a  major  impact  as  that  term  is 
defined  in  Section  VI  of  the  proposed 
DOE  Directive  issued  April  25, 1978,  (43 
FR  18634,  May  1, 1978)  to  implement 
Executive  Order  12044,  and,  therefore, 
no  regulatory  analysis  pursuant  to 
Executive  Order  12044  is  required. 

Pursuant  to  the  requirements  of 
Section  404  of  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  a  copy 
of  this  Notice  has  been  referred  to  the 
Federal  Energy  Regulatory  Commission 
for  a  determination  as  to  whether,  in  its 
discretion,  this  proposed  rule  may 
significantly  affect  any  function  within 
the  Commission’s  jurisdiction  pursuant 
to  section  412(a)(1),  (b)  and  (c)(1)  of  that 
Act.  The  Commission  will  have  until 
December  31, 1979,  the  date  the  public 
comment  period  closes,  to  make  this 
determination. 

(F.mergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133.  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq.,  Pub. 
L.  94-163,  as  amended,  Pub.  L.  94-385,  Pub.  L. 
95-70.  Pub.  L.  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq..  Pub.  L.  95-91,  Pub.  L.  95- 
509.  Pub.  L.  95-619,  Pub.  L.  95-620,  and  Pub.  L. 
95-621;  E.0. 11790,  39  FR  23185;  E.0. 12009,  42 
FR  46267) 

In  consideration  of  the  foregoing,  Part 
212  of  Chapter  II,  of  Title  10  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington,  D.C.,  October  25, 
1979. 

David  J.  Bardin, 

Administrator,  Economic  Regulatory 
A  dministration. 

1.  The  heading  and  paragraphs  (b)  (c) 
and  (d)  of  §  212.131  are  amended  to  read 
as  follows; 


§212.131  Certification  of  crude  oil  sales. 
***** 

(b) (1)  Each  seller  of  crude  oil,  other 
than  a  producer  of  domestic  crude  oil 
covered  by  paragraph  (a)  of  this  section, 
shall,  with  respect  to  each  sale  of  crude 
oil  other  than  an  allocation  sale 
pursuant  to  §  211.65  of  Part  211  of  this 
chapter,  or  a  sale  in  which  no  volumes 
of  domestic  crude  oil  are  deemed  to 
have  been  transferred  pursuant  to 

§  211.67(g)  of  Part  211  of  this  chapter, 
certify  in  writing  to  the  purchaser  the 
respective  volumes  of  and  respective  per 
barrel  prices  for  the — 

(1)  Lower-tier  (“old")  crude  oil 
(separately  identifying  any  California 
lower  tier  crude  oil  as  define  in  §  211.62 
of  Part  211  of  this  chapter,  and  the 
gravity  in  degrees  API  of  such  California 
lower  tier  crude  oil  at  the  time  of  the 
sale); 

(ii)  Upper-tier  (“new”)  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  exclusive  of  any  crude 
oil  transported  through  the  trans-Alaska 
pipeline; 

(iii)  Crude  oil  transported  through  the 
trans-Alaska  pipeline; 

(iv)  Stripper  well  crude  oil; 

(v)  Incremental  tertiary  crude  oil; 

(vi)  Other  domestic  crude  oils  the  first 
sale  of  which  is  exempt  from  the 
provisions  of  this  part;  and 

(vii)  Imported  crude  oil — included  in 
the  volume  of  crude  oil  so  sold.  The 
certification  shall  also  contain  a 
statement  that  the  price  charged  for  the 
crude  oil  is  no  greater  than  the 
maximum  price  permitted  pursuant  to 
this  part. 

(2)  Each  seller  of  crude  oil,  other  than 
a  producer  of  domestic  crude  oil,  shall 
make  the  certification  required  by  this 
paragraph  as  soon  as  practicable  after 
receipt  of  the  required  certifications 
from  its  sellers,  but  in  no  event  later 
than  30  days  following  such  receipt. 
However,  if  the  crude  oil  is  not  sold  until 
after  the  expiration  of  the  thirty-day 
period,  the  certification  required  by  this 
paragraph  shall  he  made  within  ten 
days  following  the  sale  of  the  crude  oil. 

(3)  All  certifications  required  by  this 
paragraph  shall  relate  only  to  the  actual 
volumes  of  crude  oil  included  in  any 
mixed  blend  of  crude  oil  and  other 
refined  petroleum  products  and  residual 
fuel  oil. 

(c)  No  firm  may  sell  crude  oil  unless  it 
provides  the  certification  required  by 
this  section.  No  firm  may  knowingly 
purchase  crude  oil  for  which  there  is  no 
certification  as  required  by  this  section: 
Provided,  however.  That  the  provisions 


of  this  paragraph  do  not  apply  to  the 
sale  of  crude  oil  to  a  firm  under 
circumstances  of  economic  or  other 
coercion  in  which  the  buyer,  because  of 
its  need  for  crude  oil,  had  no  reasonable 
alternative  but  to  purchase  the  crude  oil 
for  which  there  is  no  certification,  and 
such  firm  promptly  reports  the  purchase 
to  the  ERA  for  investigation. 

(d)  All  certifications  required  by  this 
section  shall  be  in  writing,  either  upon 
an  invoice  or  billing  or  by  separate 
instrument,  and  shall  be  effective  only 
when  delivered  to  and  received  by  the 
purchaser  of  crude  oil. 


2.  Principal  Proposal 

Subpart  L  is  revised  to  read  as 
follows: 

§212.181  Applicability. 

This  subpart  applies  to  each  sale  of 
crude  oil,  other  than  the  first  sale. 

§212.182  Definitions. 

“Acquisition  cost”  means  the  price 
(not  in  excess  of  the  applicable  prices 
permitted  under  this  part)  which  a 
reseller  actually  paid  for  the  crude  oil 
sold  in  a  resale.  The  acquisition  cost  for 
crude  oil  received  in  an  exchange  shall 
be  deemed  to  be  the  acquisition  cost  of 
the  crude  oil  given  up  in  that  exchange 
plus  or  minus  the  total  cash  paid  or 
received  in  that  exchange.  The  cost  of 
crude  oil  sold  by  a  reseller  in  any  sale 
shall  be  determined  in  accordance  with 
the  same  accounting  practice  used  by 
the  reseller  to  determine  the  cost  of 
crude  oil  sold  during  (i)  May  1973  (if  the 
reseller  sold  crude  oil  before  or  during 
May  1973  or  (ii)  the  reseller’s  first  month 
of  sales  (if  the  reseller  did  not  sell  crude 
oil  before  or  during  May  1973).  For 
purposes  of  determination  of  acquisition 
cost,  the  cost  of  lower  tier  crude  oil, 
upper  tier  crude  oil,  stripper  well  crude 
oil,  and  other  crude  oil  exempt  under 
this  part  shall  each  be  determined 
separately  and  maintained  in  separate 
records. 

“Exchange"  means,  for  purposes  of 
this  subpart,  a  transaction  in  which  two 
firms  reciprocally  give  up  and  receive 
crude  oil,  provided  any  payment  in  cash 
or  other  property  by  one  firm  to 
compensate  the  other  firm  does  not 
exceed  quality,  location  or  time 
differences  in  the  values  of  the  volumes 
exchanged.  The  term  also  includes 
matching  purchase  and  sale 
transactions. 

“Matching  purchase  and  sale”  means, 
for  purposes  of  this  subpart,  a 
transaction  to  which  two  firms  sell 
crude  oil  to  each  other,  pursuant  to  an 
agreement  that  the  sale  by  one  firm  is 
incident  to  the  sale  by  the  other,  and  in 
which  the  volumes  transferred  and  the 
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cash  paid  and  received  by  each  firm  are 
dependent  on  the  value  of  the  volumes 
received. 

“Permissible  average  markup”  with 
respect  to  a  reseller  which  (1)  first  sold 
crude  oil  after  May  1973  but  prior  to 
December  1977  and  which  (2)  had  no 
sales  in  November  1977  means  for  any 
month  beginning  January  1, 1978  but 
prior  to  [February  1, 1980]  the  total 
lawful  revenues  from  sales  of  crude  oil 
by  such  reseller  during  the  first  month 
preceding  November  1977  in  which  the 
reseller  sold  crude  oil,  less  the  total 
costs  and  expenses  associated  with 
sales  of  crude  oil  for  that  month,  divided 
by  the  number  of  barrels  of  crude  oil 
sold  in  that  month,  plus  the  per-barrel 
increase  in  general  and  administrative 
expense  and  transportation  and 
gathering  cost  incurred  since  such 
reseller’s  first  month  of  crude  oil  sales. 

“Reception  station”  means  a  facility 
to  which  crude  oil  is  gathered  for  resale, 
generally  consisting  of  storage  tanks 
and  associated  equipment,  including  a 
facility  used  to  upgrade  crude  oil  to 
meet  pipeline  quality  specifications. 

“Reseller”  means,  for  purposes  of  this 
subpart,  a  firm  which  carries  on  the 
trade  or  business  of  purchasing  crude  oil 
for  resale  in  substantially  unchanged 
form.  A  "reseller”  includes  (except  as 
provided  in  §  212.183(b)  the  parent  of 
the  reseller  and  the  consolidated  and 
unconsolidated  entities  which  the  parent 
of  the  reseller  or  the  reseller  directly  or 
indirectly  controls. 

"Sale”  means  a  sale  other  than  the 
first  sale.  For  purposes  of  this  Subpart,  a 
sale  does  not  include  an  exchange  or 
matching  purchase  and  sale  transaction 
having  the  same  effect  as  an  exchange. 

“Transportation  allowance”  means  in 
any  sale  of  crude  oil  in  which  the 
reseller  transported  the  crude  oil 
between  the  point  of  acquisition  and 
point  of  sale  partially  or  entirely  by 
means  of  facilities  owned  by  the  reseller 

(a)  an  amount  equal  to  the  amount  the 
reseller  would  have  incurred  in 
transporting  the  crude  oil  such  distance 
by  means  of  a  common  carrier,  or  (b)  an 
amount  determined  in  accordance  with 
the  following  formula: 

Bi(D)(M)+Bt(R)+P>  or  I,  or  I,] 
where 

B  =  total  number  of  barrels  transported  by  all 
modes  of  transportation  (other  than 
common  carrier)  owned  and  used  in  that 
month  by  the  reseller, 

Bi=number  of  barrels  transported  by  the 
mode  of  transportation  (other  than 
common  carrier)  owned  and  used  by  the 
reseller  in  the  sale; 

Ba  =  number  of  barrels  sold  in  that  sale  which 
had  been  gathered  to  a  reception  station 
owned  by  the  reseller 


D= number  of  miles  crude  oil  is  transported 
by  the  mode  of  transportation  (other  than 
common  carrier)  used  in  the  sale; 

M  =  per  barrel  per  mile  actual  transportation 
and  gathering  cost  for  the  mode  of 
transportation  used  in  the  sale  in  the 
month  prior  to  the  preceding  month: 
Provided,  That,  if  the  reseller  did  not 
employ  that  mode  of  transportation  in 
the  month  prior  to  the  preceding  month, 
the  per  barrel  per  mile  actual 
transportation  and  gathering  cost  in  the 
sale  shall  be  determined  in  accordance 
with  generally  accepted  accounting 
practices  consistently  and  historically 
applied  by  the  reseller; 

R=per  barrel  expenses,  including 

depreciation  [and  interest]  expenses, 
associated  w'ith  the  operation  and 
maintenance  of  reception  stations  in  the 
month  prior  to  the  preceding  month; 

Alternative  provisions  for  return  on 
investment: 

I,  =  [  M  tB,(D)  (M)  +  &  (R)]; 

I,  —  $0  25lB,],Of 

I  -  B‘ 

'■  “  — B 1  %1 

[depreciated  original  cost  of  investment  in  transportation  and 

storage  facilities] 

"Transportation  and  gathering  cost” 
means  with  respect  to  a  particular  mode 
of  transportation,  the  actual  expenses, 
including  depreciation  expense  [and 
interest  expense  associated  with 
financing  the  construction  or  purchase 
of  reception  stations,  pipelines  and  other 
modes  of  transporting  crude  oil], 
associated  with  the  operation  and 
maintenance  of  that  mode  of 
transportation. 

§212.183  Price  rule. 

(a)  General.  (1)  In  a  sale  of  crude  oil,  a 
reseller  may  not  charge  a  price  which 
exceeds  (i)  the  acquisition  cost  of  the 
crude  oil  sold  plus  (ii)  any  amounts 
actually  paid  to  an  unaffiliated  common 
carrier  or  other  third  party  to  transport 
the  crude  oil  between  the  reseller’s 
points  of  acquisition  and  sale  plus  (iii) 
any  expenses  actually  incurred  by  an 
affiliated  common  carrier  or  other  entity 
to  transport  the  crude  oil  between  the 
reseller's  points  of  acquisition  and  sale 
plus  (iv)  the  transportation  allowance  in 
that  sale  plus  (v)  one  cent  per  barrel. 

(2)  Notwithstanding  the  provisions  of 
subparagraph  (a)(1)  of  this  section,  if 
between  the  time  of  purchase  and  the 
time  of  resale  of  crude  oil  by  a  reseller 
(i)  the  crude  oil  remained  in  the  same 
physical  location  or  (ii)  such  reseller  did 
not  take  actual  physical  possession  of 
the  crude  oil,  the  reseller  may  not  charge 
a  price  for  that  crude  oil  which  exceeds 
the  acquisition  cost  of  that  crude  oil. 
Provided,  however,  If  (A)  the  reseller 
was  the  importer  of  record,  or  (B)  the 
reseller  purchased  the  crude  oil  from  the 
producer  of  that  crude  oil,  or  (C)  the 
reseller  sells  the  crude  oil  to  a  refiner 


which  certifies  in  writing  to  the  reseller 
that  the  crude  oil  is  being  purchased  for 
refining  purposes,  or  (D)  the  reseller 
receives  certification  from  the  refiner 
which  refines  the  crude  oil  that  such 
refiner  would  not  have  received  the 
crude  oil  but  for  the  reseller’s  service, 
the  reseller  may  not  charge  a  price  for 
that  crude  oil  which  exceeds  the  sum  of 
the  acquisition  cost  of  that  crude  oil  plus 
one  cent  per  barrel. 

(b)  Sales  by  a  refiner. 

Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  refiner,  in 
sales  not  made  by  a  reselling  business 
operated  by  the  refiner,  shall  determine 
prices  in  sales  of  crude  oil  in  accordance 
with  the  refiner’s  consistent  and 
historical  accounting  practice:  Provided, 
That  the  price  charged  in  any  sale  of 
crude  oil  subject  to  this  subparagraph 
shall  not  exceed  the  price  paid  by  the 
refiner  for  the  crude  oil  plus  any 
transportation  cost  incurred  by  the 
refiner  to  transport  the  crude  oil  from 
the  point  at  which  the  refiner  takes  title 
to  the  crude  oil  to  the  point  of  sale. 

(c)  Resellers  which  did  not  sell  crude 
oil  before  December  1,  1977.  If  in  any 
month  prior  to  [February  1, 1980]  the 
average  markup  of  a  reseller  which  did 
not  sell  crude  oil  prior  to  December  1, 
1977  exceeded  15  cents  per  barrel,  the 
reseller  shall  be  deemed  to  have 
complied  with  the  price  regulations  of 
this  part  only  if  the  prices  charged  by 
the  reseller  for  each  grade  of  lower  tier, 
upper  tier,  and  stripper  well  and  other 
exempt  crude  oil  did  not  exceed  the 
prices  at  which  such  crude  oil  was 
priced  in  transactions  of  the  nearest 
comparable  reseller  in  the  month. 

§  2 1 2. 1 84  Improper  certifications. 

If  with  respect  to  any  sale  of  crude  oil 
a  reseller  (a)  improperly  certifies  lower 
tier  crude  oil  as  upper  tier  or  stripper  (or 
other  exempt)  crude  oil;  (b)  improperly 
certifies  upper  tier  crude  oil  as  stripper 
(or  other  exempt)  crude  oil;  of  (c)  sells 
oil  without  a  proper  certification  as 
required  under  §  212.131;  the  reseller 
shall,  within  the  first  calendar  month 
succeeding  the  month  during  which  no 
certification  was  made  or  such  improper 
certification  was  made,  deliver  to  the 
purchaser  to  which  such  improper 
certification  was  made  a  proper 
certification  as  required  by  §  212.131. 
With  .respect  to  any  purchaser  to  which 
the  reseller  has  failed  to  deliver  a  proper 
certification  with  respect  to  lower  tier 
crude  oil  or  has  improperly  certified 
lower  tier  crude  oil  as  upper  tier  or 
stripper  (or  other  exempt)  crude  oil,  the 
reseller  shall  refund  to  such  purchaser 
the  difference  between  the  price  charged 
by  the  reseller  to  that  purchaser  for  such 
improperly  certified  or  uncertified  crude 
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oil  and  the  reseller's  weighted  average 
acquisition  cost  of  lower  tier  crude  oil 
for  the  month  during  which  no 
certification  or  such  improper 
certification  was  made,  times  the 
number  of  barrels  so  improperly 
certified  or  not  certified.  With  respect  to 
any  purchaser  to  which  the  reseller  has 
failed  to  deliver  a  proper  certification 
with  respect  to  upper  tier  crude  oil  has 
improperly  certified  upper  tier  crude  oil 
as  stripper  (or  other  exempt)  crude  oil, 
the  reseller  shall  refund  to  such 
purchaser  the  difference  between  the 
price  charged  by  the  reseller  to  that 
purchaser  for  such  improperly  certified 
or  uncertified  crude  oil  and  the  reseller's 
weighted  average  acquisition  cost  of 
upper  tier  crude  oil  for  the  month  during 
which  no  certification  or  such  improper 
certification  was  made,  times  the 
number  of  barrels  so  improperly 
certified  or  not  certified.  With  respect  to 
any  purchaser  to  which  the  reseller  has 
failed  to  deliver  a  proper  certification 
with  respect  to  stripper  (or  other 
exempt)  crude  oil,  the  reseller  shall 
refund  to  such  purchaser  the  difference 
between  the  price  charged  by  the 
reseller  for  such  crude  oil  and  the 
reseller's  weighted  average  acquisition 
cost  of  stripper  and  other  exempt  crude 
oil  for  the  month  during  which  no 
certification  was  made,  times  the 
number  of  barrels  not  certified.  Refunds 
required  by  this  paragraph  shall 
accompany  the  proper  certifications 
required  by  this  paragraph. 

§212.185  Layering. 

The  price  for  crude  oil  charged  by  a 
reseller  which  in  a  sale  performs  no 
service  or  other  function  traditionally 
and  historically  associated  with  the 
resale  of  crude  oil  shall  not  exceed  the 
actual  price  paid  by  the  reseller  for  the 
crude  oil,  less  any  amount  received  in 
an  exhange  and  any  amount  received  in 
excess  of  the  amount  paid  in  a  matching 
purchase  and  sale  transaction  having 
the  same  effect  as  an  exchange,  plus  any 
amount  paid  in  an  exchange  and  any 
amount  paid  in  excess  of  the  amount 
received  in  a  matching  purchase  and 
sale  transaction  having  the  same  effect 
as  an  exchange. 

§  212.186  Recordkeeping  and  reporting. 

(a)  Recordkeeping.  Each  reseller  of 
crude  oil  shall,  with  respect  to  each 
transaction,  maintain  at  its  principal 
place  of  business,  (1)  original  source 
documents  (e.g.  original  invoices) 
substantiating  acquisition  cost 
(including  certifications  received  for 
crude  oil  purchased  and  certifications 
given  for  crude  oil  sold),  gathering  and 
transportation  cost,  and  general  and 
administrative  costs  relative  to  the 


purchasing  and  selling  of  crude  oil,  (2) 
original  company  accounting 
worksheets  substantiating  the 
computation  of  acquisition  cost, 
gathering  and  transportation  cost,  (3)  for 
those  firms  engaged  in  other  petroleum 
activities  besides  crude  oil  reselling, 
original  company  accounting 
worksheets  substantiating  the  allocation 
of  acquisiton  cost,  gathering  and 
transportation  cost  to  the  crude  reselling 
activity,  (4)  official  inventory  records 
showing  valuations  of  inventory  in 
quantity  and  dollar  amount  with  the 
additions  to  and  deletions  from 
inventory,  (5)  official  ledgers  and 
supporting  worksheets  used  to  develop 
the  reports  required  by  the  Department 
of  Energy,  (6)  an  itemized  summary  of 
all  crude  oil  purchases  containing  with 
respect  to  each  purchase,  the  supplier’s 
name  and  invoice  number,  the  date  of 
purchase,  and  the  number  of  barrels  of 
crude  oil  of  each  regulatory  category 
(lower  tier,  upper  tier,  and  imported  and  • 
each  category  of  exempt  domestic  crude 
oil)  purchased  in  the  month,  (7)  an 
itemized  summary  of  all  crude  oil  sales 
containing  with  respect  to  each  sale,  the 
purchaser's  name,  the  sales  invoice 
number,  the  date  of  sale,  and  the 
number  of  barrels  of  crude  oil  of  each 
regulatory  category  sold  in  the  month 
and  (8)  an  itemized  summary  of  all 
exchanges  containing  with  respect  to 
each  exchange,  the  exchange  partner’s 
name,  the  invoice  number,  the  date  of 
the  exchange,  and  the  number  of  barrels 
of  crude  oil  exchanged,  and  full 
accounting  of  any  differentials  received 
by  or  paid  to  any  party  to  the  exchange. 

(b)  Reporting.  Each  firm  engaged  in 
the  business  of  reselling  crude  oil  shall 
submit  to  ERA  periodic  reports  in 
accordance  with  forms  and  instructions 
issued  by  ERA. 

§212.187  Depreciation. 

For  purposes  of  determining  a 
reseller’s  transportation  and  gathering 
cost  associated  with  any  sale  of  crude 
oil,  depreciation  shall  be  determined  in 
accordance  with  the  accounting  practice 
used  by  the  reseller  in  preparing  its 
Form  10-k  filed  with  the  Securities  and 
Exchange  Commission  or  an  analogous 
report  filed  with  a  state  regulatory 
agency  covering  the  period  which 
included  (a)  May  1973  in  the  case  of  a 
reseller  which  sold  crude  oil  before  or 
during  May  1973  or  (b)  the  first  month  of 
sales  of  crude  oil  in  the  case  of  a  reseller 
which  did  not  sell  crude  oil  before  or 
during  May  1, 1977.  If  the  reseller  did  not 
file  a  Form  10-k  or  such  analogous 
report  covering  such  period, 
depreciation  shall  be  determined  in 
accordance  with  the  accounting  practice 
applied  by  the  reseller  for  a  certified 


annual  report  covering  such  period 
prepared  by  an  independent  accounting 
firm.  If  the  reseller  neither  filed  a  Form 
10-k  or  an  analogous  report  nor  had  a 
certified  annual  report  prepared  by  an 
independent  accounting  firm, 
depreciation  shall  be  determined  in 
accordance  with  the  accounting  practice 
used  by  the  reseller  to  determine 
depreciation  for  purposes  of  the 
reseller’s  income  tax  for  the  reseller’s 
taxable  year  which  included  the  month 
of  May  1973  or  the  reseller’s  first  month 
of  sales,  as  applicable. 

3.  Alternative  to  Primary  Proposal 

Subpart  L  is  revised  to  read  as 
follows: 

§212.181  Applicability. 

This  subpart  applies  to  each  sale  of 
crude  oil,  other  than  the  first  sale. 

§212.182  Definitions. 

“Acquisition  cost”  means  the  total  of 
the  lawful  prices  actually  paid  by  the 
reseller  for  crude  oil  sold  by  the  reseller 
in  a  particular  calendar  quarter, 
determined  in  accordance  with 
generally  accepted  accounting  practices 
consistently  and  historically  applied  by 
the  reseller;  less  the  amounts  received  in 
exchanges  and  the  amounts  received  in 
excess  of  the  amounts  paid  in  matching 
purchase  and  sale  transactions  having 
the  same  effect  as  exchanges,  plus  the 
amounts  paid  in  exchanges  and  the 
amounts  paid  in  excess  of  the  amounts 
received  in  matching  purchase  and  sale 
transactions  having  the  same  effect  as 
exchanges. 

“Average  markup”  means  the  total 
revenues  in  all  sales  of  crude  oil,  other 
than  those  sales  to  which  §  212.183(a)(2) 
is  applicable,  by  the  reseller  in  a 
particular  calendar  quarter  less  the  total 
costs  and  expenses  associated  with 
such  sales  of  crude  oil  in  the  calendar 
quarter,  divided  by  the  number  of 
barrels  of  crude  oil  sold  in  such  sales  by 
the  reseller  in  the  calendar  quarter. 

“Costs  and  expenses  associated  with 
sales  of  crude  oil”  means  the  sum  of  the 
following  items  determined  in 
accordance  with  generally  accepted 
accounting  practices  consistently  and 
historically  applied  by  the  reseller: 

(a)  The  acquisition  cost  of  the  crude 
oil  sold  in  the  calendar  quarter; 

(b)  The  transportation  and  gathering 
cost  associated  with  the  crude  oil  sold  in 
the  calendar  quarter; 

“Exchange”  means,  for  purposes  of 
this  subpart,  a  transaction  in  which  two 
firms  reciprocally  give  up  and  receive 
crude  oil,  provided  any  payment  in  cash 
or  other  property  by  one  firm  to 
compensate  the  other  firm  does  not 
exceed  quality,  location  or  time 
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differences  in  the  values  of  the  volumes 
exchanged.  The  term  also  includes 
matching  purchase  and  sale 
transactions. 

“Matching  purchase  and  sale"  means, 
for  purposes  of  this  subpart,  a 
transaction  in  which  two  firms  sell 
crude  oil  to  each  other,  pursuant  to  an 
agreement  that  the  sale  by  one  firm  is 
incident  to  the  sale  by  the  other,  and  in 
which  the  volumes  transferred  and  the 
cash  paid  and  received  by  each  firm  are 
dependent  on  the  value  of  the  volumes 
received. 

"Permissible  average  markup"  with 
respect  to  a  reseller  which  (1)  first  sold 
crude  oil  after  May  1973  but  prior  to 
December  1977  and  which  (2)  had  no 
sales  in  November  1977  means  for  any 
month  beginning  January  1, 1978  but 
prior  to  [February  1, 1980]  the  total 
lawful  revenues  from  sales  of  crude  oil 
by  such  reseller  during  the  first  month 
preceding  November  1977  in  which  the 
reseller  sold  crude  oil,  less  the  total 
costs  and  expenses  associated  with 
sales  of  crude  oil  for  that  month,  divided 
by  the  number  of  barrels  of  crude  oil 
sold  in  that  month,  plus  the  per-barrel 
increase  in  general  and  administrative 
expense  and  transportation  and 
gathering  cost  incurred  since  such 
reseller’s  first  month  of  crude  oil  sales. 

“Reception  station”  means  a  facility 
to  which  crude  oil  is  gathered  for  resale, 
generally  consisting  of  storage  tanks 
and  associated  equipment,  including  a 
facility  used  to  upgrade  crude  oil  to 
meet  pipeline  quality  specifications. 

"Reseller”  means,  for  the  purposes  of 
this  subpart,  a  firm  which  carries  on  the 
trade  or  business  of  purchasing  crude  oil 
for  resale  in  substantially  unchanged 
form.  A  “reseller”  includes  (except  as 
provided  in  §  212.183(b)  of  this  subpart) 
the  parent  of  the  reseller  and  the 
consolidated  and  unconsolidated 
entities  which  the  parent  of  the  reseller 
or  the  reseller  directly  or  indirectly 
controls. 

“Sale"  unless  otherwise  specified 
means  a  sale  other  than  the  first  sale. 
For  purposes  of  this  subpart,  the  term 
does  not  include  an  exchange  or 
matching  purchase  and  sale  transaction 
having  the  same  effect  as  an  exchange. 

"Transportation  and  gathering  cost” 
means  (a)(1)  any  common  carrier  tariff 
actually  paid  by  a  reseller  to  an 
unaffiliated  common  carrier  to  transport 
crude  oil  from  the  reseller’s  reception 
station  or  point  of  acquisition  to  a  point 
of  sale  or  (2)  the  expenses  incurred  by  a 
reseller’s  affiliate  in  transporting  crude 
oil  from  the  reception  station  or  point  of 
acquisition  to  the  reseller's  point  of  sale, 
or  (b)  the  actual  expenses,  including 
depreciation  expense  [and  interest 
expense  associated  with  financing  the 


construction  or  purchase  of  trucks, 
pipelines  and  other  modes  of 
transporting  crude  oil],  associated  with 
the  operation  and  maintenance  of 
trucks,  pipelines,  and  other  modes  of 
transportation  used  to  transport  crude 
oil  sold  from  the  reseller’s  points  of 
acquisition  to  point  of  sale  directly  or 
through  reception  stations,  plus  the 
expenses,  including  depreciation 
expense  [and  interest  expense 
associated  with  financing  the 
construction  or  purchase  of  reception 
stations],  associated  with  the  operation 
and  maintenance  of  reception  stations. 

§212.183  Price  rule. 

(a)  General.  (1)  A  reseller  may  charge 
any  price  in  a  sale  of  crude  oil: 

Provided,  That  the  reseller’s  average 
markup  for  each  calendar  quarter  shall 
not  exceed  25  cents  per  barrel,  and 
provided  that  a  reseller  shall  not 
unreasonably  discriminate  or  grant 
unreasonable  preferences  in  the  pricing 
of  crude  oil  among  its  purchasers. 

(2)  Notwithstanding  the  provisions  of 
subparagraph  (a)(1)  of  this  section,  if 
between  the  time  of  purchase  and  the 
time  of  resale  of  crude  oil  by  a  reseller 
(i)  the  crude  oil  remained  in  the  same 
physical  location  or  (ii)  such  reseller  did 
not  take  actual  physical  possession  of 
the  crude  oil,  the  reseller  may  not  charge 
a  price  for  that  crude  oil  which  exceeds 
the  acquisition  cost  of  that  crude  oil: 
Provided,  however,  If  (A)  the  reseller 
was  the  importer  of  record,  or  (B)  the 
reseller  purchased  the  crude  oil  from  the 
producer  of  that  crude  oil,  or  (C)  the 
reseller  sells  the  crude  oil  to  a  refiner 
which  certifies  in  writing  to  the  reseller 
that  the  crude  oil  is  being  purchased  for 
refining  purposes,  or  (D)  the  reseller 
receives  certification  from  the  refiner 
which  refines  the  crude  oil  that  such 
refiner  would  not  have  received  the 
crude  oil  but  for  the  reseller’s  service, 
the  reseller  may  not  charge  a  price  for 
that  crude  oil  which  exceeds  the  sum  of 
the  acquisition  cost  of  that  crude  oil  plus 
one  cent  per  barrel, 

(b)  Sales  by  a  refiner. 

Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  refiner,  in 
sales  not  made  by  a  reselling  business 
operated  by  the  refiner,  shall  determine 
prices  in  sales  of  crude  oil  in  accordance 
with  the  refiner’s  consistent  and 
historical  accounting  practice:  Provided, 
That  the  price  charged  in  any  sale  of 
crude  oil  not  subject  to  this 
subparagraph  shall  not  exceed  the  price 
paid  by  the  refiner  for  the  crude  oil  plus 
any  transportation  cost  incurred  by  the 
refiner  to  transport  the  crude  oil  from 
the  point  at  which  the  refiner  takes  title 
to  the  crude  oil  to  the  point  of  sale. 


(c)  Resellers  which  did  not  sell  crude 
oil  before  December  1, 1977.  If  in  any 
month  prior  to  [February  1, 1980],  the 
average  markup  of  a  reseller  which  did 
not  sell  crude  oil  prior  to  December  1, 
1977  exceeded  15  cents  per  barrel,  the 
reseller  shall  be  deemed  to  have 
complied  with  the  price  regulations  of 
this  part  only  if  the  prices  charged  by 
the  reseller  for  each  grade  of  lower  tier, 
upper  tier,  and  stripper  well  and  other 
exempt  crude  oil  did  not  exceed  the 
prices  at  which  such  crude  oil  was 
priced  in  transactions  of  the  nearest 
comparable  reseller  in  the  month. 

§212.184  Inventory  rule. 

(a)  The  cost  of  crude  oil  sold  by  a 
reseller  in  a  calendar  quarter  shall  b  e 
determined  in  accordance  with  the  same 
accounting  practice  used  by  the  reseller 
to  determine  the  cost  of  crude  oil  sold 
during  (1)  May  1973  in  the  case  of  a 
reseller  which  sold  crude  oil  before  or 
during  May  1973,  (2)  November  1977  in 
the  case  of  a  reseller  which  sold  crude 
oil  before  December  1, 1977,  but  not 
before  or  during  May  1973,  or  (3)  the 
reseller’s  first  month  of  sales  in  the  case 
of  a  reseller  which  did  not  sell  crude  oil 
before  December  1, 1977. 

(b)  For  purposes  of  determination  of 
acquisition  cost,  the  cost  of  lower  tier 
crude  oil,  upper  tier  crude  oil,  stripper 
well  crude  oil,  and  other  crude  oil 
exempt  under  this  part  shall  be 
determined  separately  and  maintained 
in  separate  inventory  records. 

§212.185  Improper  certifications. 

If  with  respect  to  any  sale  of  crude  oil 
a  reseller  (a)  improperly  certifies  lower 
tier  crude  oil  as  upper  tier  or  stripper  (or 
other  exempt)  crude  oil:  (b)  improperly 
certifies  upper  tier  crude  oil  as  stripper 
(or  other  exempt)  crude  oil;  or  (c)  sells 
any  crude  oil  without  a  proper 
certification  as  required  under  §  212.131; 
the  reseller  shall,  within  the  first 
calendar  month  succeeding  the  month 
during  which  no  certification  was  made 
or  such  improper  certification  was 
made,  deliver  to  the  purchaser  to  which 
such  improper  certification  was  made,  a 
proper  certification  as  required  by 
§  212.131.  With  respect  to  any  purchaser 
to  which  the  reseller  has  failed  to 
deliver  a  proper  certification  with 
respect  to  lower  tier  crude  oil  or  has 
improperly  certified  lower  tier  crude  oil 
as  upper  tier  or  stripper  (or  other 
exempt)  crude  oil,  the  reseller  shall 
refund  to  such  purchaser  the  difference 
between  the  price  charged  by  the 
reseller  to  that  purchaser  for  such 
improperly  certified  or  uncertified  crude 
oil  and  the  reseller’s  weighted  average 
acquisition  cost  of  lower  tier  crude  oil 
for  the  month  during  which  no 
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certification  or  such  improper 
certification  was  made,  times  the 
number  of  barrels  so  improperly 
certified  or  not  certified.  With  respect  to 
any  purchaser  to  which  the  reseller  has 
failed  to  deliver  a  proper  certification 
with  respect  to  upper  tier  crude  oil  or 
lias  improperly  certified  upper  tier  crude 
oil  as  stripper  (or  other  exempt)  crude 
oil,  the  reseller  shall  refund  to  such 
purchaser  the  difference  between  the 
price  charged  by  the  reseller  to  that 
purchaser  for  such  improperly  certified 
or  uncertified  crude  oil  and  the  reseller’s 
weighted  average  acquistion  cost  of 
upper  tier  crude  oil  for  the  month  during 
which  no  certification  or  such  improper 
certification  was  made,  times  the 
number  of  barrels  so  improperly 
certified  or  not  certified.  With  respect  to 
any  purchaser  to  which  the  reseller  has 
failed  to  deliver  a  proper  certification 
with  respect  to  stripper  or  other  exempt 
crude  oil,  the  reseller  shall  refund  to 
such  purchaser  the  difference  between 
the  price  charged  by  the  reseller  for  such 
crude  oil  and  the  reseller’s  weighted 
average  acquisition  cost  of  stripper  and 
other  exempt  crude  oil  for  the  month 
during  which  no  certification  was  made, 
times  the  number  of  barrels  not 
certified.  Refunds  required  by  this 
paragraph  shall  accompany  the  proper 
certifications  required  by  this 
paragraph. 

§  212.186  Layering. 

The  price  for  crude  oil  charged  by  a 
reseller  which  in  a  sale  performs  no 
service  or  other  function  traditionally 
and  historically  associated  with  the 
resale  of  crude  oil  shall  not  exceed  the 
actual  price  paid  by  the  reseller  for  the 
crude  oil,  less  any  amount  received  in 
an  exchange  and  any  amount  received 
in  excess  of  the  amount  paid  in  a 
matching  purchase  and  sale  transaction 
having  the  same  effect  as  an  exchange, 
plus  any  amount  paid  in  an  exchange 
and  any  amount  paid  in  excess  of  the 
amount  received  in  a  matching  purchase 
and  sale  transaction  having  the  same 
effect  as  an  exchange. 

§  212.187  Recordkeeping  and  reporting. 

(a)  Recordkeeping.  Each  reseller  of 
crude  oil  shall,  with  respect  to  each 
transaction,  maintain  at  its  principal 
place  of  business,  (1)  original  source 
documents  (e.g.  original  invoices) 
substantiating  average  markup, 
acquisition  cost  (including  certifications 
received  for  crude  oil  purchased  and 
certifications  given  for  crude  oil  sold), 
gathering  and  transportation  cost,  and 
general  and  administrative  costs 
relative  to  the  purchasing  and  selling  of 
crude  oil,  (2)  original  company 
accounting  worksheets  substantiating 


the  computation  of  average  markup, 
acquisition  cost,  gathering  and  ' 
transportation  cost,  and  general  and 
administrative  costs,  (3)  for  those  firms 
engaged  in  other  petroleum  activities 
besides  crude  oil  reselling,  original 
company  accounting  worksheets 
substantiating  the  allocation  of 
acquisition  cost,  gathering  and 
transportation  cost,  and  general  and 
administrative  costs  to  the  crude 
reselling  activity,  (4)  official  inventory 
records  showing  monthly  valuations  of 
inventory  in  quantity  and  dollar  amount 
with  the  monthly  additions  to  and 
deletions  from  inventory,  (5)  official 
ledgers  and  supporting  worksheets  used 
to  develop  the  reports  required  by  the 
Department  of  Energy,  (6)  an  itemized 
summary  of  all  crude  oil  purchases 
containing  with  respect  to  each 
purchase,  the  supplier’s  name  and 
invoice  number,  the  date  of  purchase, 
and  the  number  of  barrels  of  crude  oil  of 
each  regulatory  category  (lower  tier, 
upper  tier,  and  exempt  crude  oil) 
purchased  in  the  month,  (7)  an  itemized 
summary  of  all  crude  oil  sales 
containing  with  respect  to  each  sale,  the 
purchaser’s  name,  the  sales  invoice 
number,  the  date  of  sale,  and  the 
number  of  barrels  of  crude  oil  of  each 
regulatory  category  sold  in  the  month 
and  (8)  an  itemized  summary  of  all 
exchanges  containing  with  respect  to 
each  exchange,  the  exchange  partner’s 
name,  the  invoice  number,  the  date  of 
the  exchange,  and  the  number  of  barrels 
of  crude  oil  exchanged,  and  full 
accounting  of  an  differentials  received 
by  or  paid  to  any  party  in  the  exchange. 

(b)  Reporting.  Each  firm  engaged  in 
the  business  of  reselling  crude  oil  shall 
submit  to  ERA  periodic  reports  in 
accordance  with  forms  and  instructions 
issued  by  ERA. 

§  212.188  Depreciation. 

For  purposes  of  determining  a 
reseller’s  costs  and  expenses  associated 
with  sales  of  crude  oil,  depreciation 
shall  be  determined  in  accordance  with 
the  accounting  practice  used  by  the 
reseller  in  preparing  its  Form  10-k  filed 
with  the  Securities  and  Exchange 
Commission  or  an  analogous  report  filed 
with  a  State  regulatory  agency  covering 
the  period  which  included  (a)  May  1973 
in  the  case  of  a  reseller  which  sold 
crude  oil  before  or  during  May  1973;  (b) 
November  1977  in  the  case  of  a  reseller 
which  sold  crude  oil  before  December  1, 
1977,  but  not  before  or  during  May  1973; 
or  (c)  the  first  month  of  sales  of  crude  oil 
in  the  case  of  a  reseller  which  did  not 
sell  crude  oil  before  December  1, 1977.  If 
the  reseller  did  not  file  a  Form  10-k  or 
such  analogous  report  covering  such 
period,  depreciation  shall  be  determined 


in  accordance  with  the  accounting 
practice  applied  by  the  reseller  for  a 
certified  annual  report  covering  such 
period  prepared  by  an  independent 
accounting  firm.  If  the  reseller  neither 
filed  a  Form  10-k  or  an  analogous  report 
nor  had  a  certified  annual  report 
prepared  by  an  independent  accounting 
firm,  depreciation  shall  be  determined  in 
accordance  with  the  accounting  practice 
used  by  the  reseller  to  determine  the 
depreciation  for  purposes  of  the 
reseller’s  income  tax  for  the  reseller’s 
taxable  year  which  included  the  month 
of  May  1973,  the  month  of  November 
1977,  or  the  reseller’s  first  month  of 
sales,  as  applicable. 
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